By JOsErPH SANSCRAINTE

Perhaps no industry has been more
regulated over the past five vears than tele-
services. Let's face it, the launch of the na-
tional Do Not Call registry, along with new
rules governing predictive dialer use and
caller 1D, has forever changed teleservices
as we know it. Perhaps the most amazing
story, however, is not the rules themselves,
but the remarkable resiliency shown by the
industry in responding to them. The fact
is, despite the new rules, the telephone has
retained its position as a potent ingredient
in the dircet marketing mix,

One example of this remarkable re-
siliency is the growing practice of using
overseas call centers for both inbound and
outbound calling services. As overseas out-
sourcing has increased, most of the practi-
cal considerations involving it have been
resolved. However, from a legal perspec-
tive, there are two key issues facing com-
panies who choose to outsource overseas:
proposed legislation impacting such out-
sourcing and contractual considerations re-
garding the overseas relationship.

The Legislative Horizon

The outsourcing of jobs from the United
States has resulted in a surprising legisla-
tive backlash the same politicians who sup-
ported ever more stringent teleservices
regulations with little to no regard for loss
of jobs now appear to be doing everything
they can to stop exporting teleservices jobs
to other countries.

Twenty-seven bills in 19 states were in-
troduced in 2004 secking the addition of
“location disclosures™ and financial data
privacy protection in the context of off-
shore call centers. Twao similar bills were
introduced at the federal level. Typically,
these bills required a call center represen-
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tative to disclose where he/she is physi-
cally located, and also required specific
permission from a consumer before that
consumer’s private financial information
was shared with an overseas entity,

Legislative activity on these issues has
remained high in 2005, and the latest trend
is adding in additional requirements be-
vond simple “location disclosures.” For ex-
ample, Florida Senate Bill 614 requires a
call center sales representative to provide
location disclosures and, in addition, calls
to {or from) foreign countries must be re-
routed to a domestic agent at the request
of the consumer. Similarly, Minnesota
House Bill 471 and West Virginia House
Bill 2207 require a call center sales repre-
sentative to provide location disclosures,
but also give the calling {or called) con-
sumer the night to speak to a “qualified em-
ployee™ of the “company or government
agency with whom the person is doing
business™ (i.e., the entity that hired the call
center). All three bills would make it com-
paratively much more expensive for over-
seas call centers to operate,

Such legislation, however, faces a major
hurdle—potential conflicts with interna-
tional trade treaties entered into by the
United States. Treaties to which the United
States is a party are equivalent in status to
federal legislation, forming part of what
the Constimution calls “the supreme Law of
the Land.” In other words, the attempts of
states to enter this arena, in the form of
“anti-outsourcing” legislation, may ulti-
mately prove futile.

Contractual Issues

The recently proposed legislation aimed
at outsourcing overseas, however, seems
to have had little to no effect on the prac-
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tice. The focus of many companies in the
U1.5. is not on the “whether” but the “how™
of outsourcing, and the most important el-
ement of the “how” is the contractual rela-
tionship between the parties. Although the
elements of the contract will vary from
company to company, certain provisions
are especially important in the offshore
context, including:

« transition of operations;

= responsibilities for compliance with
U5, telemarketing regulations, and in-
demnification provisions should compli-
ance not be met;

* internal procedures and division of re-
sponsibilities for data collection and dis-
semination for compliance purposes;

* deployment of technologies for main-
taining compliance (e.g., “failsafe” Do
Mot Call Compliance mechanisms);

* results, quality and performance bench-
marks;

* fraining of representatives;

* procedures for auditing and inspecting
the offshore operation;

* procedures, benchmarks and responsi-
bilities for data privacy;

* procedures for reporting and generation
of data in case of an investigation;

* procedures for contract cancellation and
quick transfer of operations back to the
United States;

* business continuity plan in case of dis-
ruption or disaster; and finally,

* dispute resolution. (It may not be a good
idea to rely upon the court system of the
offshore country.)

On the compliance front, offshore
companies must understand that any calls
into or from the United States are gov-
erned by a significant number of state and
federal regulations, and these rules apply
to the offshore company as well as the
company on whose behalf the calls are
being made. The willingness and ability
of the offshore company to adequately
address these regulatory and other con-
tractual concerns will of course play a
key role in whether to move forward with
the offshore program. (p

ConTACT PROTESSIONAL * WWW.CONTACTPROFESSIONALCOM = Mav/]use 2005



