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top five lessons learned by developers in sales

by Joseph Spascrainte

ﬁ,ﬁ@ frer five straight years of sceming-
gw;%& ly reientless regulation, what's the
' : .

& “number one story for developers

®

#
in sales that use the telephone as a market-
ing wvehicler Is it the ongoing battle
between the FCC and the states over who
has ultimate jurisdiction? Or perhaps the
failure of the FIC and the FCO to finally
get on the same page and harmonize their

respective rules?

No-—the number one story i that devel-
opers in sales have proven remackably
resourceful in responding to these regula-
tions. The fact is, despite the new rules, the
telephone has retained its position as a
potent ingredient in the resort trade’s mar-
keting mix.

Dievelopers in sales have done an excel-
lent job in addressing compliance issues,
and ARDA has been of tremendous assis-
tance in this effortr, serving as a clearing-
house for regulatory information. Rather
than throw the baby out with the bathva-
ter, the industry has  rerooied  and
regrouped as necessary te meet aew regula-
tory mandates. Each new regalation is nor-
mally accompanied by a set of exemptions,
none more important than the existing
business relationship (EBR) and permission
exemptions in the context of Do Not Call
{DNC;. The resort industry has exeelled in
taking full advantage of such cxemptions,
thus ensuring the continued viabilivy of the
relephone marketing channel.

Although the regulatory rollercoaster
ride Is far from over, there are 3 number of
key fessons that have emerged.

THE SLIPPERY SLOPE OF LIABILITY

For anvone just tuning b1, the FT(C,
FOCC and the states have made it clear that,
for DNC Lability purposes, there s little
difference between a seller and the cut-
sourced entity that the seller hires to make
calls on irs behalf, Commenting on the
FTC s DNG enforcement action

{agamst two omeshare sellers and the com-
pany they hired o make callsy, FIC

firse
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Chairman Deborah Plart Majoras opined:
“You cannot hire subcontractors to break
rhe law for vou and then walk away free of
consequences.”

The response of the resort industry has
been threcfold. Fiest, developers in sales
have pur their lawvers to work adding in,

or tightening wup, indemnification provi-
sions in contracts with outside calhng ven-
dors. Although helpful, this does not pre-
vent vour company from making DNC
enforcement headlines. It does, however,
give vour company the legal ammunition it
needs to seek out reimbursement of penal-
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ties, and possibly loss of business and other
damages, from the outside vendor.

The resort industry 1s also beginning to
furn greater attention to reviewing the
compliance measures taken by ourside call-
ing vendors prior to hiring. fust as impor-
tant, this review should not stop once the
vendor is hired—rather, random and sched-
uled monitoring should also be practiced to
ensure that outside vendors are maintaining
the devel of  compliance  required.
Requirements regarding the production of
compliance reports (training, predictive
dialers, erc.} ar regular intervals should be
included in vendor coutracts as well.

Lastly, many in the industry are adding
in contractual provisions requiring their
vendors to employ cerrain technologies as
part of their compliance etforts. An exam-
ple of this would be reguiring the wse of
only certain vypes and models of predicrive
dialers, to ensure compliance with federal
abandoned call rules.

In a regulatory environment where even
list brokers can be fined simply for provid-
ing lists 1o companies that subsequently
commirted fraud, the resort industry needs
tes be ever vigilane to ensure all of its ven-
dors and subcontractors are complying
with all facers of the telephone solicitatdon
rules. It is well worth it to pay your outside
vendor a littde extra in recognition of an
exemplary complance track record than to
face unpnecessary “outsourcer” Hability risk.

CALLS BLOCKED: SAMPLE OF RESORT TRADE
CLIENTS THAT DEPLOY SCRUBBING

0 Calls Aliowed: §6.99%
Calls Blocked: 3.01%

“Permission-based™ marketing means
many things to many people, but in the
context of the telephone marketing chan-
nel, it means mking advantage of what the
regulators give vou. For developers in sales,
proper use of the EBR exemption requires
understanding the differences berween state
and federal rules, as well as tracking of the
dates of transactions and inquiries 1o ensuce
compliance with “safe” contact periods.

THE DO NOT CALL ANTIDOTE:
“PERMISSION-BASED” MARKETING

Consumer privacy advocates call them
loopholes, the dmeshare industry calls
them lifesavers. The fact is, the EBR and
express permission exemptions 1o the
DNC rudes represent a carcful balancing of
privacy concerns expressed by conswmers
on the one hand, and legidmare business
needs on the other. For developers in sales,
these exemptions provide the means to at
teast pardally offset the impact of removing
a significant percentage of phone numbers
tfrom prospect lists.
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The other main DNC exempiion is
express written permission, wherein con
sumers “opt ™ in writing for telephone
solicitation. Such permission is normally
obuined in the form of a postcard or an e-
mail, and it s plaving a larger and larger
role in generating, prospects. Keep in mind,
however, thar althoush this sort of permis-
sion provides an “ronclad™ excuse tor con-
tacting persons on DNC lists, there are sev-

<

eral wvery important caveats.

First, the rules are very strict with regard
to what constitures “express” permission,
and developers i sales must wake sure that
they not ondy follow these roles, bur also

maintain the records that establish this fact.

Second, when dealing with ¢-mmadl forms of

permission, companies must follow specific
state rudes regarding clectronic signatures.
Third, it i prohibited to use the national
registry {and many of the state registries)
for any purpose other thun compliance
with the federal DNC rules—in other
words, do net artempt to contact these
persons, via e-mail or otherwise, 1o attempt
to generate permissions {or for any other
reason). Finally, even though you have
express permission from a consumcr, any
request by the consumer to be placed on
vour in-house DNC list trumps the wrirten
permission vou have on file.

“SCRUBBING PLUS” AND BNC
COMPLIANCE

DNC compliance has been long been
the number one issue for developers in
sales that use the wlepbone marketing
channel. The recent action by the FCC
against several timeshare entities has only
raised the level of concern, There are two
opes of wechnologies available ro help
dmeshare companies manage DNC com-
pliance—scrubbing (database merging and
purging) and blocking {screening calls
againgt DNC databases as the calls are
madej—and these have been used exten-
sivelv by the resort indwstry over the past
five years, What insights can be learned
from the real-world experience of the
resort industry in using these technologies?

Many timeshare companies have been
the subject of DNC Imvesngarions and
enforcement actdons, cerrunby ar the state
at the federal

level and now most rece
fevel, Many, if not all, of these same com-




panies made use of some form of scrub-
bing. The obvious questdon is, why has
scrubbing proven 1o be ineffective in
cnsuring comphiance, at least tor those
companies that have been fined:

A review of a representative sampling of
resort trade companies that scrubbed their
lists but also deployed DNC blocking rech-
nology reveals the following: even though
these companies scrabbed their lists, slight-
lv mare than 3 percent of the phone num-
bers dialed were blocked (see  chart,
below. )

There are many reasons why sarubbing
misses such a significant number of DNC
numbers, all of which might apply in dift
ferent scenarjos. To begin with, just a few
short years ago, the only st that the resort
industry had 1o contend with was the “m-
house™ list mandared under federal rules.

in the fice of multple consumer com-
phints. To make matters worse, the inves-
tigation that occurs as a result of thesc
complaints may review calling activigy
going back at least six months, and any vio-
lation committed during that time frame
will be uncovered. (The entitics recently
fined by the FCC were confronted with
aver 300000 separate violations.) For a
company that makes 100,000 calls per
month, even a 1 pereent crror rate frans-
lates to ongoing liability exposure of
566,066,000,

The bottom line for the resort industry?
Those companies that ouly scrub their
prospect lists face a substantial likelhood
that they are missing a significant percent-
age of DNC numbers, and therefore face
an umacceptable level of rsk. “Scrubbing
plus” (scrubbing with an additional, real-

Today, there are five types of DNC listg—
the original in-heuse rules, the national
registry, state Hsts {16 as of the time this
article went to press) and tor those entinies
making calls using predictive dialers, the set
of area codes and exchanges assigned 1o
cell phones, and the st of numbers recent-
Iy ported from wireline to wircless service.

The sheer complesity of roday’s calling
operations also plavs a major role in the
scrubbing conundram. Most telephone
operations today have to process multiple
prospect Hsts at irregular intervals against
mudtiple DNC lists, as well as collect in-
house information on a regular basis from
far flung offices (including, increasingly,
overseas). This informarion then has to be
dissemimated back to these same offices,
very often on a daily basts. Every 1T pro-
fessional knows thar anv “rouch”™ of a data-
base provides an opportunity for human
and software crror; as the number of
“touches™ increases, the chance for error
increases exponenrially. '

The lessons learned by the resort mdus-
try indicate thar the incongruoush named
“safe harbor” defense is of very limited use
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tirne failsate DNC system) would therefore
appear to be required to meet the 100 per-
cent level of compliance mandated under
state and federal IINC rules.

PROACTIVE COMPLIANCE IS THE
BEST COMPLIANCE

The resort industry, as a whole, has done
ap excellent job of responding to the new
rules and regulations governing the use of
the telephone for marketing purposes. The
rising sophistication of these same compa-
nies has led to them to consider what else
can be done to ensure that they are in com-
pliance, not just for DNC, bur also for the
many other areas of regulation thar impact
their calling operavions. The answer is o
compliance 1o

move from  “reactive”
“proactive” compliance.

The first step ro understanding how o
achieve proactive compliance is to turn the
compliance question on its head. Assume
that vou are being investigated tor viols-
tioms, and fook at vour operation from the
perspective of the investgating agency. The
second step s to employ a little reverse
engineering. The FIC and the FOC have

generated a significant paper trail in the
course of their investigations and resulting
consent decrees. By understanding what
the FTC and FCC expect you o produce
in the course of the investigation, as well as
what policies and procedures they want in
place in order to ensure ongoing compli-
ance, your company will be well positioned
1o make the right compliance choices.
Employing proactive complance will of
course greatly reduce the potental for con-
sumer complaints against vour company,
although nothing can reduce this risk to
zero. This process can be developed cither
in-house, or with the aid of an outside law
firm or consudting company. The latter two
options provide third-party verification and
also provide further evidence 1o an investi-
gating agency that your company truly is
deserving of safe harbor protection.

THE BEST INFORMATION IS THE
LATEST INFORMATION

The number of welamarketng-relared
bills filed at the state level so far this year
outpaces last years rotal. It's clear that
aithough the major clements of telemarket-
ing laws arc in place, legislators are not
averse 1o a little fine-tuning. On the leg-
islative agenda in 2005 arc laws making
DINC restrictions applicable 1o B2B calls,
“location™ disclosure bills, varlous privacy
bills, and stll, even though the federal reg-
istry has been up and running for over a
vear now, bills secking to creare separate,
state-run DNC programs.

At the federal level, at the time this arri-
cle went to print, the FCC was stifl cons:d-
ering a number of petitions seeking federal
pre-emption of all state telemarkerng
rules. In the meantime, the FTC was con-
sidering another set of petitions, seeking
clarification of various differences between
its rules and the FOCs.

The only online source for the latest
developments with regard to relemarket-
ing-related  legislapon i the ARDA
Regularory GuideSM) . This guide pro-
vides information regarding over 20 sepa-
rate compliance arcas, and alse generates
“e-lerts” regarding any new legislation or
regulations. (For more information. please
visit wwwarda regulatorvguide com.
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